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Supreme Court Rules Inmate May Not Sue Doctors For Untreated Tumor 
 
By Craig A. Conway, J.D., LL.M. (Health Law) 
caconway@central.uh.edu  
 
In a unanimous decision rendered recently, the U.S. Supreme Court held that the family 
of an El Salvadoran immigrant who died in a federal prison while suffering from an 
untreated cancerous growth may not sue government doctors for failing to provide 
needed medical treatment.1  Over the course of 10 months, Francisco Castaneda, an 
inmate in a federal prison in San Diego, California, repeatedly sought treatment for a 
painful cancerous growth on his penis.  Although several medical specialists outside the 
prison system recommended that he undergo a skin biopsy procedure to determine the 
severity of the growth, employees and physicians with the United States Public Health 
Service denied the procedure, saying it was elective.  Instead, Mr. Castaneda was treated 
with antibiotics, ibuprofen, and “an additional ration of boxer shorts.”2  After a fourth 
specialist recommended a biopsy, Mr. Castaneda was released from custody and went to 
an emergency room where the procedure was performed.  It was determined that he had 
penile cancer which had spread to his lower abdomen.  In ruling against Castaneda, the 
Supreme Court emphatically stated that federal law requires a defendant to bring an 
action against the federal government, not against employees who caused harm while 
performing their official duties.3  
 
Background 
 
Francisco Castaneda and his mother came to the United States illegally when he was 10 
years-old.4  When he was in his early 30s, Mr. Castaneda was convicted of a drug charge 
and incarcerated in a California state prison in 2005.  A few months later, Mr. Castaneda 
was detained by U.S. Immigration and Customs Enforcement (ICE) to begin deportation 
proceedings.5   When he arrived at the correctional facility Mr. Castaneda complained of 
pain coming from a raised lesion on his penis and promptly brought it to the attention of 
medical personnel working for the Division of Immigration Health Services, a subset of 
U.S. Public Health Service (PHS).6  Dr. Esther Hui, a civilian PHS employee, was 
responsible for Castaneda’s medical care during his time in prison.  Between March 2006 
and January 2007, Castaneda aggressively sought treatment for his condition which was 
unquestionably getting worse.  A PHS physician’s assistant and three outside specialists 
repeatedly advised that Castaneda needed a biopsy to ascertain whether he had cancer.7  
The biopsy was denied because it was an “elective” procedure.  After a fourth specialist 

                                                 
1 Hui v. Castaneda, 2010 WL 1740524 (May 4, 2010).  See Adam Liptak, Justices Agree on Detainee 
Death Case, N.Y. TIMES, May 3, 2010, http://www.nytimes.com/2010/05/04/us/04scotus.html; David G. 
Savage, Immigrant Can’t Sue Doctors For Untreated Tumor, Supreme Court Rules, DENVER POST, May 4, 
2010, http://www.denverpost.com/nationworld/ci_15010696.  
2 See Savage, supra note 1; Liptak, supra note 1. 
3 Id.  Hui v. Castandeda, 2010 WL 1740524, p.  (May 4, 2010). 
4 Id. 
5 Hui v. Castaneda, 2010 WL 1740524, p. 2 (May 4, 2010).   
6 Id. 
7 Id.  
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recommended the procedure in January 2007, it was finally authorized.8  Instead of 
providing the treatment within the prison facility, however, ICE released Castaneda from 
the facility and he subsequently went to a hospital where his penis was amputated and 
chemotherapy was initiated.  The treatment was unsuccessful and Castaneda died in 
February 2008.9 
 
Three months prior to his death, Castaneda filed a federal lawsuit against the physicians 
and the PHS that failed to provide medical treatment under the Federal Tort Claims Act10 
and also asserted Bivens11 claims for deliberate indifference to his serious medical needs 
in violation of his Fifth, Eighth, and Fourteenth Amendment rights.12  
 
Lower Court Rulings 
 
In Bivens v. Six Unknown Federal Narcotics Agents,13 the U.S. Supreme Court 
recognized that individuals could bring a cause of action for damages against federal 
officers alleged to have violated rights under the Cruel and Unusual Punishments Clause 
of the Eighth Amendment and the Due Process Clause.  When he filed his lawsuit, Mr. 
Castaneda was claiming, in part, that the physicians’ refusal to provide needed medical 
treatment constituted cruel and unusual punishment and utilized the Bivens case to seek 
damages against them. 
 
The physician petitioners moved to dismiss Castaneda’s lawsuit at the district court level, 
contending that 42 U.S.C. § 233(a) precludes Mr. Castaneda from using the Bivens case 
as a means of bringing suit against personnel of the U.S. Public Health Service for 
violations arising out of their official duties—in this case providing (or failing to provide) 
medical treatment.  More specifically, the physicians argued that § 233(a) provided them 
with immunity from suit.  That particular part of the federal code states, in part:  
 
 [t]he remedy against the United States…provided by [the Federal Tort 
 Claims Act] for damage for personal injury,  including death, resulting 
 from the performance of medical, surgical, dental, or related functions, 
 including the conduct of clinical studies or investigations, by any 
 commissioned officer or employee of the Public Health Service while 
 acting within the scope of his office or employment, shall be exclusive of 
 any other civil action or proceeding by reason of the same subject-matter 
 against the officer or employee (or his estate) whose act or omission gave 
 rise to the claim.14 
 

                                                 
8 Id. at pp. 2-3. 
9 Id. at p. 3. 
10 28 U.S.C. §§ 1346, 2671-2680 (2008). 
11 Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 397 (1971).  See also Carlson v. Green, 446 
U.S. 14, 17-19 (1980); Davis v. Passman, 442 U.S. 228, 230 (1979). 
12 Hui v. Castaneda, 2010 WL 1740524, p. 3 (May 4, 2010). 
13 403 U.S. 388 (1971). 
14 42 U.S.C. § 233(a) (2007). 
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Thus, according to the physicians and the Public Health Service, Mr. Castaneda was not 
allowed to bring actions using the Bivens case.  In other words, the Federal Tort Claims 
Act was his exclusive and only available remedy.   
   
The District Court denied the motion as did the Court of Appeals for the Ninth Circuit.  
The appeals court determined § 233(a) did not preclude Mr. Castaneda from filing his 
actions under the Bivens theory.  The court noted § 233(a) does not mention an inability 
to use the Constitution to bring actions or recovery thereunder and found it significant 
that § 233 was enacted prior to the Supreme Court’s decision in Bivens.15   
 
The Ninth Circuit’s holding conflicted with a Second Circuit Court of Appeals’ 
decision16 which is why the Supreme Court agreed to resolve the conflict. 
 
Supreme Court Decision 
 
Justice Sotomayor got off to a quick start in her analysis of the case by stating the 
following: 
 
 Section 233(a) grants absolute immunity to PHS officers and employees 
 for actions arising out of the performance of medical or related functions 
 within the scope of their employment by barring all actions against them 
 for such conduct.  By its terms, § 233(a) limits recovery for such conduct 
 to suits against the United States.17 
 
In theory, there was no reason to read the rest of the opinion.  It was clear at that point 
how the Court would rule.  Justice Sotomayor devoted the remaining eight pages to 
building upon her unequivocal statement. 
 
There were essentially two inquiries involved in determining whether a Bivens action 
may proceed against a federal agent—in this case physicians with the Public Health 
Service.  First, a determination whether the agent is amenable to suit and second, whether 
a damages remedy is available for a particular constitutional violation absent 
authorization by Congress.18 
 
Even if a case is presented where a Bivens remedy is generally available, the action can 
be defeated if the defendant is immune from suit.  In this case, the physicians declared 
that they were immune from any failure to act in Mr. Castaneda’s medical case. 
 
 
 
                                                 
15 Hui v. Castaneda, 2010 WL 1740524, p. 4 (May 4, 2010). 
16 Cuoco v. Moritsugu, 222 F.3d 99 (2000).  There, the court construed § 233(a) to close any right to bring 
Bivens actions against PHS personnel. 
17 Hui v. Castaneda, 2010 WL 1740524, p. 5 (May 4, 2010). 
18 Id. at p. 7, citing United States v. Stanley, 483 U.S. 669, 684 (1987) (“[t]he availability of a damages 
action under the Constitution for particular injuries…is a question logically distinct from immunity to such 
an action on the part of the particular defendants.”). 
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Conclusion 
 
It is clear why attorneys for Mr. Castaneda desired to bring suit against the physicians 
and the Public Health Service under a Bivens theory rather than suing the federal 
government under the Federal Tort Claims Act.  Actions under the Act are limited in 
scope.  They are governed by state law, which in Mr. Castaneda’s case would likely have 
capped his damages at $250,000.  They do not allow for punitive damages to be awarded 
and are not tried before a jury. 
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